[image: image2.png]e

Minnesota Department of Human Services





Robin Nack
November 3, 2016
Page 8

November 3, 2016
License number:  1043222 R02 



  

         CERTIFIED MAIL

Robin Nack
931 Briar Glen Lane

Woodbury, MN 55129

ORDER OF REVOCATION
Dear Ms. Nack:

Based upon a recommendation by Washington County Community Services, pursuant to Minnesota Statutes, section 245A.07, the Commissioner of the Department of Human Services is revoking your license to provide family child care under the provisions of Minnesota Rules, parts 9502.0300 to 9502.0445.  The reasons for the action are as follows:

Minnesota Statutes, section 245A.07 SANCTIONS.

Subd. 1.  Sanctions; appeals; license.  (a) In addition to making a license conditional under section 245A.06, the commissioner may suspend or revoke the license, impose a fine, or secure an injunction against the continuing operation of the program of a license holder who does not comply with applicable law or rule. When applying sanctions authorized under this section, the commissioner shall consider the nature, chronicity, or severity of the violation of law or rule and the effect of the violation on the health, safety, or rights of persons served by the program.
Subd. 2.  Temporary immediate suspension.  (a) The commissioner shall act immediately to temporarily suspend a license if:

(1) the license holder's actions or failure to comply with applicable law or rule, or the actions of other individuals or conditions in the program, pose an imminent risk of harm to the health, safety, or rights of persons served by the program; or

(2) while the program continues to operate pending an appeal of an order of revocation, the commissioner identifies one or more subsequent violations of law or rule which may adversely affect the health or safety of persons served by the program.

(b) No state funds shall be made available or be expended by any agency or department of state, county, or municipal government for use by a license holder regulated under this chapter while a license is under immediate suspension. A notice stating the reasons for the immediate suspension and informing the license holder of the right to an expedited hearing under chapter 14 and Minnesota Rules, parts 1400.8505 to 1400.8612, must be delivered by personal service to the address shown on the application or the last known address of the license holder. The license holder may appeal an order immediately suspending a license. The appeal of an order immediately suspending a license must be made in writing by certified mail or personal service. If mailed, the appeal must be postmarked and sent to the commissioner within five calendar days after the license holder receives notice that the license has been immediately suspended. If a request is made by personal service, it must be received by the commissioner within five calendar days after the license holder received the order. A license holder and any controlling individual shall discontinue operation of the program upon receipt of the commissioner's order to immediately suspend the license.
Subd. 3. License suspension, revocation, or fine. (a) The commissioner may suspend or revoke a license, or impose a fine if:

(1) a license holder fails to comply fully with applicable laws or rules;

(2) a license holder, a controlling individual, or an individual living in the household where the licensed services are provided or is otherwise subject to a background study has a disqualification which has not been set aside under section 245C.22;

(3) a license holder knowingly withholds relevant information from or gives false or misleading information to the commissioner in connection with an application for a license, in connection with the background study status of an individual, during an investigation, or regarding compliance with applicable laws or rules; or

(4) after July 1, 2012, and upon request by the commissioner, a license holder fails to submit the information required of an applicant under section 245A.04, subdivision 1, paragraph (f) or (g). 

A license holder who has had a license suspended, revoked, or has been ordered to pay a fine must be given notice of the action by certified mail or personal service. If mailed, the notice must be mailed to the address shown on the application or the last known address of the license holder. The notice must state the reasons the license was suspended, revoked, or a fine was ordered.
Minnesota Statutes, section 245A.04 APPLICATION PROCEDURES.

Subd. 6.  Commissioner's evaluation.  Before issuing, denying, suspending, revoking, or making conditional a license the commissioner shall evaluate information gathered under this section.  The commissioner's evaluation shall consider facts, conditions, or circumstances concerning the program's operation, the well-being of persons served by the program, available consumer evaluations of the program, and information about the qualifications of the personnel employed by the applicant or license holder.

The commissioner shall evaluate the results of the study required in subdivision 3 and determine whether a risk of harm to the persons served by the program exists.  In conducting this evaluation, the commissioner shall apply the disqualification standards set forth in chapter 245C.  
Subd. 7.  Grant of license; license extension.  
(e) Except as provided in paragraphs (g) and (h), the commissioner shall not issue or reissue a license if the applicant, license holder, or controlling individual has:

        
(1) been disqualified and the disqualification was not set aside and no variance has been granted.
Minnesota Statutes, sections 245A.1435 REDUCTION OF RISK OF SUDDEN UNEXPECTED INFANT DEATH IN LICENSED PROGRAMS.  
(b) The license holder must place the infant in a crib directly on a firm mattress with a fitted sheet that is appropriate to the mattress size that fits tightly on the mattress, and overlaps the underside of the mattress so it cannot be dislodged by pulling on the corner of the sheet with reasonable effort. The license holder must not place anything in the crib with the infant except for the infant's pacifier, as defined in Code of Federal Regulations, title 16, part 1511. The requirements of this section apply to license holders serving infants younger than one year of age. Licensed child care providers must meet the crib requirements under section 245A.146. A correction order shall not be issued under this paragraph unless there is evidence that a violation occurred when an infant was present in the license holder's care.
Minnesota Statutes, sections 245A.50 FAMILY CHILD CARE TRAINING REQUIREMENTS.

Subd. 5.  Sudden unexpected infant death and abusive head trauma training.  (a) License holders must document that before staff persons, caregivers, and helpers assist in the care of infants, they are instructed on the standards in section 245A.1435 and receive training on reducing the risk of sudden unexpected infant death. In addition, license holders must document that before staff persons, caregivers, and helpers assist in the care of infants and children under school age, they receive training on reducing the risk of abusive head trauma from shaking infants and young children. The training in this subdivision may be provided as initial training under subdivision 1 or ongoing annual training under subdivision 7.

(b) Sudden unexpected infant death reduction training required under this subdivision must, at a minimum, address the risk factors related to sudden unexpected infant death, means of reducing the risk of sudden unexpected infant death in child care, and license holder communication with parents regarding reducing the risk of sudden unexpected infant death.

(c) Abusive head trauma training required under this subdivision must, at a minimum, address the risk factors related to shaking infants and young children, means of reducing the risk of abusive head trauma in child care, and license holder communication with parents regarding reducing the risk of abusive head trauma
Minnesota Statutes, section 626.556 REPORTING OF MALTREATMENT OF MINORS. 
Subd. 2.  Definitions.  As used in this section, the following terms have the meanings given them unless the specific content indicates otherwise: 
(g) "Neglect" means: 

(2) failure to protect a child from conditions or actions that seriously endanger the child's physical or mental health when reasonably able to do so, including a growth delay, which may be referred to as a failure to thrive, that has been diagnosed by a physician and is due to parental neglect; 

(3) failure to provide for necessary supervision or child care arrangements appropriate for a child after considering factors as the child's age, mental ability, physical condition, length of absence, or environment, when the child is unable to care for the child's own basic needs or safety, or the basic needs or safety of another child in their care. 
(k) "Physical abuse" means any physical injury, mental injury, or threatened injury, inflicted by a person responsible for the child's care on a child other than by accidental means, or any physical or mental injury that cannot reasonably be explained by the child's history of injuries, or any aversive or deprivation procedures, or regulated interventions, that have not been authorized under section 125A.0942 or 245.825.
 Minnesota Statutes, section 245C.02 DEFINITIONS. 

Subd. 18. Serious maltreatment. (a) "Serious maltreatment" means sexual abuse, maltreatment resulting in death, neglect resulting in serious injury which reasonably requires the care of a physician whether or not the care of a physician was sought, or abuse resulting in serious injury.
Minnesota Statutes, section 245C.03 BACKGROUND STUDY; INDIVIDUALS TO BE STUDIED. 
Subd. 1.  Licensed programs.  (a) The commissioner shall conduct a background study on: 

             (1) the person or persons applying for a license; 
(2) an individual age 13 and over living in the household where the licensed program will be provided who is not receiving licensed services from the program;
(3) current or prospective employees or contractors of the applicant who will have direct contact with persons served by the facility, agency, or program; 
(4) volunteers or student volunteers who will have direct contact with persons served by the program to provide program services if the contact is not under the continuous, direct supervision by an individual listed in clause (1) or (3); 

(5) an individual age ten to 12 living in the household where the licensed services will be provided when the commissioner has reasonable cause; 

(6) an individual who, without providing direct contact services at a licensed program, may have unsupervised access to children or vulnerable adults receiving services from a program, when the commissioner has reasonable cause. 

Minnesota Statutes, section 245C.14 DISQUALIFICATION. 

Subd. 1.  Disqualification from direct contact.  (a) The commissioner shall disqualify an individual who is the subject of a background study from any position allowing direct contact with persons receiving services from the license holder or entity identified in section 245C.03, upon receipt of information showing, or when a background study completed under this chapter shows any of the following: 

(1) a conviction of, admission to, or Alford plea to one or more crimes listed in section 245C.15, regardless of whether the conviction or admission is a felony, gross misdemeanor, or misdemeanor level crime; 

(2) a preponderance of the evidence indicates the individual has committed an act or acts that meet the definition of any of the crimes listed in section 245C.15, regardless of whether the preponderance of the evidence is for a felony, gross misdemeanor, or misdemeanor level crime; or 

(3) an investigation results in an administrative determination listed under section 245C.15, subdivision 4, paragraph (b). 
(b) No individual who is disqualified following a background study under section 245C.03, subdivisions 1 and 2, may be retained in a position involving direct contact with persons served by a program or entity identified in section 245C.03, unless the commissioner has provided written notice under section 245C.17 stating that:
(1) the individual may remain in direct contact during the period in which the individual may request reconsideration as provided in section 245C.21, subdivision 2;

(2) the commissioner has set aside the individual's disqualification for that program or entity identified in section 245C.03, as provided in section 245C.22, subdivision 4; or

(3) the license holder has been granted a variance for the disqualified individual under section 245C.30.

Subd. 2.  Disqualification from access.  (a) If an individual who is studied under section 245C.03, subdivision 1, clauses (2), (5), and (6), is disqualified from direct contact under subdivision 1, the commissioner shall also disqualify the individual from access to a person receiving services from the license holder. 

(b) No individual who is disqualified following a background study under section 245C.03, subdivision 1, clauses (2), (5), and (6), or as provided elsewhere in statute who is disqualified as a result of this section, may be allowed access to persons served by the program unless the commissioner has provided written notice under section 245C.17 stating that: 

(1) the individual may remain in direct contact during the period in which the individual may request reconsideration as provided in section 245C.21, subdivision 2; 

(2) the commissioner has set aside the individual's disqualification for that licensed program or entity identified in section 245C.03 as provided in section 245C.22, subdivision 4; or 

(3) the license holder has been granted a variance for the disqualified individual under section 245C.30. 
Minnesota Rules, part 9502.0325 LICENSING OF FACILITIES FOR CHILDREN FAMILY DAY CARE AND GROUP FAMILY DAY CARE HOMES.

Subp. 1.  Purpose.  The purpose of parts 9502.0315 to 9502.0445 is to establish procedures and standards for licensing family day care and group family day care homes to ensure that minimum levels of care and service are given and the protection, proper care, health, safety, and development of the children are assured.

Minnesota Rules, part 9502.0315 DEFINITIONS.  
Subp. 29a.  Supervision.  "Supervision" means a caregiver being within sight or hearing of an infant, toddler, or preschooler at all times so that the caregiver is capable of intervening to protect the health and safety of the child.  For the school age child, it means a caregiver being available for assistance and care so that the child's health and safety is protected.
Minnesota Rules, part 9502.0365 LICENSED CAPACITY, CHILD/ADULT RATIOS, AGE DISTRIBUTION RESTRICTIONS. 
Subp. 5.  Supervision and use of substitutes.  A licensed provider must be the primary provider of care in the residence.  Children in care must be supervised by a caregiver.  The use of a substitute caregiver must be limited to a cumulative total of not more than 30 days in any 12-month period. 

Minnesota Rules, part  9502.0365 LICENSED CAPACITY, CHILD/ADULT RATIOS, AGE DISTRIBUTION RESTRICTIONS. 
Subp.1.  Capacity limits.  Family day care and group family day care providers shall comply with part 9502.0367, which limits the total number of children and the number of preschoolers, toddlers, and infants who may be in care at any one time, and provides for the number of adults who are required to be present. 

A.  Providers shall be licensed for the total number of children, ten years of age or younger, who are present in the residence at any one time.  The licensed capacity must include all children of any caregiver when the children are present in the residence. 

B.  Within the licensed capacity, the age distribution restrictions specify the maximum number of children under school age, infants, and toddlers who are in care at any one time. 

Minnesota Rules, part  9502.0367 CHILD/ADULT RATIOS; AGE DISTRIBUTION RESTRICTIONS. 

C. (1) Group Family Day Care:

	Child/Adult Ratio
	Age Restrictions

	Licensed Capacity
	Adults
	Total children under school age
	Total infants and toddlers

	10
	1
	8
	Of the total children under school age, no more than 3 shall be infants and toddlers.  Of this total, no more than 2 shall be infants.


Minnesota Rules, part 9502.0335 LICENSING PROCESS.

Subp. 6.  Disqualification factors.  An applicant or provider shall not be issued a license or the license shall be revoked, not renewed, or suspended if the applicant, provider, or any other person living in the day care residence or present during the hours children are in care, or working with children: 

D.  Has a disqualification under Minnesota Statutes, section 245C.15, that is not set aside under Minnesota Statutes, section 245C.22, or for which a variance has not been granted under Minnesota Statutes, section 245C.30. 

Washington County Community Services received a report regarding your family child care.  The report alleged that an infant in your care sustained serious injuries.   The Commissioner of the Department of Human Services determined that the health, safety, and rights of children in your care were in imminent risk of harm and in an order dated July 12, 2016, immediately suspended your license to provide family child care.  You appealed the Order of Temporary Immediate Suspension.  You later withdrew your appeal.  In an order dated August 5, 2016, the commissioner affirmed the Order of Temporary Immediate Suspension. The Temporary Immediate Suspension remains in effect.  
Violation(s):  Washington County and law enforcement investigated the above report.  It was determined that an infant sustained serious injuries while in your care.  You and the infant’s parent stated that the infant was in good health when s/he was brought to your family child care home.  When the parent arrived in the afternoon to pick up the infant, the infant was observed in a bouncy seat.  The infant was pale and limp when picked up.  The corner of the infant’s eyes were blood shot.  The infant was taken for medical care where the infant presented with facial petechia and was diagnosed with subconjunctival hemorrhages in both eyes.  A medical specialist documented that the constellation of findings was highly concerning for inflicted injury or physical abuse.  You were unable to explain the cause of the infant’s injuries.  Washington County determined that maltreatment occurred.

In a letter dated August 11, 2016, Washington County notified you that physical abuse and neglect were determined to have occurred.  The letter notified you that the physical abuse occurred in your family child care home, but a perpetrator of the abuse was not identified.   The letter notified you that you were determined to be responsible for neglect, that you were disqualified, and of your right to request reconsideration of the neglect determination and disqualification.  The disqualification was the result of Washington County’s determination that the neglect for which you were responsible was serious maltreatment.  You did not request reconsideration of the maltreatment and disqualification determinations.  Therefore, pursuant to Minnesota Statutes, section 245C.29, the maltreatment and disqualification determinations are now conclusive.   

In addition, Washington County determined the following licensing violations as a result of the investigation:

· Failure to follow sudden unexpected infant death (SUID) reduction requirements when you admitted you slept an infant in a crib with a quilted sheet.
· Failure to ensure that an individual had SUID and abusive head trauma (AHT) training prior to caring for children.
· Providing false or misleading information during an investigation when you replied “no” when asked if another adult in the home provided care to children.  Washington County observed the adult caring for children and the adult told Washington County that s/he often provided care to children in your family child care home.  
Previously, on July 16, 2012, Washington County made a visit to your family child care home.  As a result of the visit, it was determined that you failed to operate within the age distribution limits of your license when you were caring for two infants, two toddlers and one preschooler.  Your license allowed you to care for no more than 3 infants and toddlers.  You were issued a correction order for this licensing violation.  
Due to the serious nature of the above incident and violations; because an infant sustained serious injuries in your care; because you were found responsible for serious maltreatment (neglect) of an infant in your care; because you are disqualified from any position allowing direct contact with, or access to, persons served by DHS licensed programs; because you failed to follow SUID reduction requirements when sleeping an infant; because you failed to provide required supervision; because you failed to ensure a caregiver completed SUID and AHT before caring for infants; because you provided false or misleading information during an investigation; and, in order to protect the health, safety and rights of children receiving services in DHS licensed programs; your license to provide family child care is revoked. 

Under Minnesota Statutes, section 245A.07, subdivision 3, paragraph (c), clause (4), the license holder shall forfeit a $1,000 fine for each determination of maltreatment of a minor under section 626.556.  Because the Commissioner is revoking your license to provide family child care, the fine is not being assessed.

RIGHT TO APPEAL

You have the right to appeal this decision and the right to a contested case hearing under Minnesota Statutes, Chapter 14, and Minnesota Rules, parts 1400.8505 to 1400.8612.  If you request a contested case hearing on the revocation, the scope of the contested case hearing will not include your maltreatment determination or disqualification because those determinations are now conclusive, as explained above.  
If you choose to appeal the revocation of your license, the request must be made in writing, and sent to the Commissioner by certified mail or personal service.  If sent by certified mail, the request must be postmarked and sent to the Commissioner within ten (10) calendar days after you receive this notice that your license was revoked. If a request is made by personal service, it must be received by the Commissioner within ten (10) calendar days after you receive this notice.   The appeal should be addressed to:
  Commissioner, Department of Human Services

               Office of Inspector General

  Licensing Division

               Attention:  Family Systems Unit

               PO Box 64242

               St. Paul, MN  55164-0242

Be advised that pursuant to Minnesota Statutes, section 245A.07, subdivision 2a (c), if you appeal the revocation of your license, you continue to be prohibited from operating pending a final commissioner's order regarding the final licensing sanction.  
                                            
POSTING LICENSING ACTION

Pursuant to Minnesota Statutes, section 245A.07, subdivision 5, you must post the Order of Revocation in a place that is conspicuous to the people receiving services and all visitors to the facility, even if you appeal the order. 
Subd. 5.  Requirement to post licensing order or fine.  For licensed family child care providers and child care centers, upon receipt of any order of license suspension, temporary immediate suspension, fine, or revocation issued by the commissioner under this section, and notwithstanding a pending appeal of the order of license suspension, temporary immediate suspension, fine, or revocation by the license holder, the license holder shall post the order of license suspension, temporary immediate suspension, fine, or revocation in a place that is conspicuous to the people receiving services and all visitors to the facility for two years.  
If you have any further questions regarding this matter, you may contact James Janecek, Supervisor, at (651) 431-6602. 
Sincerely,


[image: image1]
Mary Kelsey, Section Manager
Office of Inspector General

Licensing Division 
c:
Annie Walton, Washington County Community Services
PO Box 64242 * Saint Paul, Minnesota * 55164-0242 * An Equal Opportunity and Veteran-Friendly Employer
http://www.dhs.state.mn.us/licensing
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